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22 in the fair Way of Trade, à Parcel of Callimancoes, Stocking-wires WL 7,2 
Horn-combs, Ec. and a ſmall Quantity of IM bite Soap, he, on the faid 8th of 

September left the tame all pack'd together 1 in a Sack; in the Houſe of Wits 4 

liam Graig in Irvine, until he ſhould have an. Opportunity to ſend for them; 5 
or carry them home, ſtanding openly in the Houſe, without any Conceals 
ment, or Appearance of Concealment, as indeed he could know no. Occaſion 

0 . iy veing no Importer: of ADA and having bought thole Goods: in the fair Way of Tradey | 

pis aforeſaid. 5 

The Day thereafter, the: ſaid Hugh Stewart and William Srothurfous, now Suſperiders, cams ; 

ta Party of Soldiers to the faid Craig's Houſe, and, _ Pretence of {earching for Goods, i 

tell under their Inſpection as Officers of the Exciſe, they violently: carried away the-, 
hole Sackfull of Goods, without Diſtinction ;. and, as they now inform, went next Day, upon 

e 1oth, or fooh after, to an Officer of the Cuſtoms, and made him ſeize the Goods which they 

ad carried away, they themſelves, as Officers of the Exciſe, having no earthly Pretence of a- 
Right or Title to touch or ſeize any of the Goods that were in that Sack, excepting it was 

he ſmall Parcel of white Soap; which indeed if it had been Soap made wither Scotland, which 

ad not been duly entred by the Soap-maker, and paid the Duty, they might have had a Pre- 
ence for ſeizing, at leaſt, had-it been in the Soap-maker's Hand, but by no means in the 
ands of a Purchaſer in the fair Way of Trade; But as they themſelves have all along owned, 

at this ſmall Parcel of Soap was not ſeized by them on that Account, as Soap made within 
ritain, and not duly entred, but as Soap that had been imported into Britain, without pay- 

g the Duty, they were juſt as much out of their Sphere, in pretending to touch or ſeize 

is Soap on that Account, as they were in /pu/zieing the other Goods, ſince Soap imported, 

ithout Payment of Duty, is no ways under the Management of the Officers of Excile. 55 

The ſaid David Henderſon having Goods thus ſpulzied and carried off, without any Order 

Law, but by plain Violence, though under a ſhew of Law, where there was none, purſued 
he now ; Suſpenders before the Juſtices of Peace of the Shire of Ayre, as guilty of à riotous and 
jolent Proceeding, concluding Reſtitution and Damages; but as he was not perfectly well 
dviſed, what was Law, and did not incline to attack the Officers of the Revenue, upon any 
Act of "theirs for which "they could have the leaſt Colour or Pretence, he did not ſue for the 
alue of the Soap, reſerving to himſelf to claim that in a proper Way, but only ſued for the 
alimancoes, Horn-combs and other Goods, which no Officer of F xciſe had any Pretence to 
meddle wich ; and after a Proof of the Fact, which indeed at this Moment is not refuſed. 
dur all along admitted, the Juſtices of the Peace decerned the Suſpenders in the Value of the 
oods, being about L. 19, or otherwiſe to return the Goods themſelves, 

A Bill of Suſpenſion of this Decreet was offered in Vacation Time, which was refuſed by the 

Lord Coupar, but 14 Days further being allowed by his Lordſhip to the Defenders to return the 

Goods, they offered a ſecond Bill, and that being paſſed, the Caſe was debated before the Lord 

Hal, who inclined to have found the Letters orderly proceeded, but, at the Deſire of the 

| ulpender s Procurators, was pleaſed to take the Caſe to Report. 

The Council that appeared for the Suſpenders whole Pleadings ſcemed to conſiſt in a Flou- 

iſh, rather than an Argument in Law, as to the Neceſſity and Favour of preterving the Re- 

enue againſt Frauds, and preventing the Importation of foreign Manufactures, eſpecially Wool- 

n, to the Diſcouragement of the Woolen Manufactures at home, and really ſeemed to land 

n this, That though the Thing done was admitted to be wrong, and not at all legal or Warrant 

able, yet from theſe public Conſiderations it ſhould be excuſed ; and even that the Suſpenders 

ſhould noi be obliged to reſtore the Goods taken away, but that the Mer chant, the Charger, ſhould 

e left to follow the Cuftom-honſe Officers, in whoſe Hands they, the Spulziers, had lodged the 

vods, through the Forms of the Court of Exchequer, in order to procure a Reſtitution. 5 

But as to thoſe Harangies,' no other Anfwer needs to be made, But that though it is rea- 

onable the Revenue ſhould be protected againſt Fraud, and the Importation of W oolen Ma- 

ufactures, to the Prejudice of the Manufactures in England, ſhould be diſcouraged, yet all 
bat muſt be done according to the Methods preſcribed by Law, and. by the Perſons iuthoriſed 

or that Effect, and none others, otherwiſe the Laws of the Revenue could eaſily be made 4 

ancle of, to lay the whole Nation under the moſt arbitrary Slavery and Hardſhips ; and the 

elt Way of ſupporting the Revenue, in Conſiſtency with the Liberty of the Suvject, is not 
to 
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r encourage the Officers of it in their Extravagancies againſt the Fubject, when they go be. 
yond the Powers of their Commiſſions, and pretend to act out of that Sphere, in which alan 
he Law hath allowed them to move: As it is neceſſary to protect them, when in their Die 
it would perhaps be better, that no Endeavours were uſed, either to juſtify or cover them, wh 

they are out of it. LE IO ISO ION SAS AED FE a: 
"The direct Defences, fo far as the Charger could apprehend them, out of the Or #toriy 
Purt, were 1m, That a Phrcel-,of Sdap, Which, the Suſpenders had Reaſon to believe fel 
© Umder their Inſpection, as Officers of the Excile, being found in the Sack, where the other 
© Goods were, they had Reaſon to carry away the whole Sack, not knowing that there were 
xc any other Goods in it, which did not fall under their Care and Management; and that havin 
de once carried them away, and finding that there were other Goods, though not falling under 


& their Management, that were ſuſpiciqus, as what probably might have been imported with. 
out Payment of Duties, they had Reaſon to acquaint the proper Officer of the Cuſtoms 
ec who had a Power to ſeize them; and that he having accordingly made Seizure of them, ang 
5 returned them into Exchequer, in order to be tried for Condemnation, the Charger cold 
& have no Action againſt them, but muſt take himſelf to the Cuſtom-houfe Officer, and abide 
& his Trial in Exchequer, before he can have Reſtitution.” : 


240 That by an Act made in the 11th of the late King, intituled, An Act for the my. 
rc efectuu preventing Frauds and Abuſes in the public Revenue, it is by one Clauſe enacted 
That in caſe from and after the 24th of June 1725, any Perſon or Perſons whatſoever, ſhal of, 
fer or expoſe to Sale any Goods, &c. which are, or ſhall be prohibited, or which aftunlly hart 
been, or all be, or ſhall by the Party or Parties ſo offering or expoſing the ſame to Sale, be pre. 
| Terded to have been run, all ſuch Goods whatſoever, together with the Package whatſoever, . 
vluding and containing the ſame, ſhall be forfeited, and ſhall, and may be ſeized by the Party y 


Parties to whom the ſame ſhall be ſo offered or expoſed to Sale, or by any Officer or Officers of the 


Cn/toms or Exciſe, provided after ſuch Seizare, the Goods ſo ſeized (e loaged within a certain 
Lime in a Ware-bonfe belonging to the Cuſtoms, or in an Exciſe Office, in the different Event 
in Circumſtances therein ſet forth. That there is another Clauſe in the ſame Act, That ai 
nd every the like probibited or run Goods and Merchandices whatſoever, ſo, or as {ch Lough 
by any Perſon'or Perſons whatſoever, together with the Package containing the ſame, ſhall it 
lie Manner be forfeited, and ſhall and may be ſeized and taken from ſuch Buyer, or Buyer; 
rhereaf, either by the Seller, or Sellers thereof, or by any Officer or Officers of Cuſtoms or Exciſt 
rovided that ſnch Goods ſeized from the Buyer, be lodged within the ſame Time; and in th 
amt Manner, as is directed by the former Clauſe, in relation to Goods ſeized from the Seller 
Which Clauſes the Lawyers for the Suſpenders did, though very faintly indeed; pretend, gate 
the Suſpenders, though only Officers of the Exciſe, and not of the Cuſtoms; a Power to ſeize 
the Goods in Queſtion. | V 5 
And 3tio, They alledged, That the Officer of the Cuſtoms who ſeized the Goods, after the du. 
endes had carried them away, did, within 24 Hours after Seizure made, offer them back to 
he Charger, providing he would ſwear that theſe Goods were bought by bim in the fair Way 
Yrade, and that be verily believed the Duties thereof bad been paid. EY 
And laſtly, Some Inſinuation was made, That the Goods were carried out of Craig's Houſt, 
bf Conſent, which they pretended to infer from this, That Craig's Wife went along, and ſau 
them lodged in the Houſe, to which the Snſpenders carried them. os 
It was anſwered for the Charger, to the firſt, That the Suſpenders, however they might hare 
forme colourable Excuſe for ſeizing the ſmall-Quantity of Soap, if they had pretended to ſeize 
it as made in Sco. ind, without Payment of the Duty upon it; yet in Reality they had no 
Wartant to touch the Soap more than the reſt, 'becauſe they did not ſeize it as Soap made in 
that Way; but as Soap imported without Payment of the Duty: But the Charger needs not 
at this Time inſiſt much upon this, becauſe the Value of the Soap, and the carrying of i 
Away; is no Part of the Queſtion now in Hand. But 240, Suppoſing the Suſpenders had been 
entitled to ſeize the Soap, what ſays that as to the other Goods, which it is in Effect admitted 
they had no Title to ſeize ? They found two or three Dozen of ſmall Wadges of Soap; there- 
fore this entitled them to carry off a whole Sackfull-of other Goods; they might as well pre- 
tend, that if they found any ſmall Quantity of feizabe Goods, in a Houſe, Shop, Waggon or Shif, 
they might carry off the whole they found within ſuch Houſe, Waggon or Ship, becauſe they 
did not know but the reſt might be prohibited. It is the Duty of Officers in ſuch a Caſe, fl 
to enquire and Search, before they carry away, and therefore, however they might have ſeized 
the Soap, they ought to have examined the other Goods, and ſeized, or not ſeized, according 
as they found they had Law and Authority on their Side, after Examination; nor could 
they have any Pretence to carry away any Goods, without making the Seizure firſt, and con- 
ſequently it is ridiculous to pretend they carried all away, believing that all might be ſeizable: 
This is a direct Acknowledgment, that they truly committed a Riot as to the whole, ſince the) 
could not lawfully carry away any one Thing out of any Houſe, without ſeizing it firſt : Now 
they themſelves admit, that they made no Seizure at all of the Goods in Queſtion ; but afte! 
they had carried them away, fent for a Cuſtom-houſe Officer, to make Seizure of them: From 
which it is plaing that their iuitium poſſeſſionis; was unlawtul in Way of Riot and Violent, 
which ſeems to put an End to the whole Queſtion, Nor is it any Excuſe, that though the) 
| a | carried 
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Lhrried away the Goods unlawfully; they atterwards: found out a Cuſtom-houſe Officer, wi 
might have had a Power to ſeize them at firſt, and then they made that Cuſtom-houſe Officer 
ſeize them, in order to 2 or excuſe their Robbery ; if ſuch a Practice were allowed! 
there would be an End of all Order, and Way made for eternal Breaches of the Peace; to re. 
vent which, the Laws of the Revenue only allow Seizures to be made by Officers lawfully com- 
miſſioned: And if any Perſon carry away Goods, who hath not a Power to ſeize, he is guilty 
at leaſt of a Riot, if not a Robbery; and if twenty Cuſtom-houſe Officers after that ſhould ſeize 
the Goods fo carried away, in his Hand, with his Connivance, or by his Information; or 
without it; or if he ſhould deliver them over to the Cuſtom«houſe Officers, that they may ſeize 
them, he remains liable in the Spulzie, and anſwerable for the Value or Reſtitution, whether 
the Goods ſhould be found lawfull Seizure or not, ſpoliatus eft reſtituendus by the Spulzier; 
and it is no Defence to him, that the Thing ſpulzied was carried off from him, even by a Per- 
ſon having a better Right, but far leſs that he delivered them over to one, whom he believed 
to have a Right, and that the Poſſeſſor muſt go try his Right in a Competition with that other, 
to whom, forſooth, the Spulgier has given up the Effects, and that even voluntarily, in order 
to make a Foundation for a Plea. | | 

The Suſpenders admitted, that the general Rule was, that ſpoliatus eſt ante omnia roſtituen- 
dus ; but pretended that might admit of Exceptions in ſome extraordinary Caſes, and were 
pleated indeed to ſtate a very extraordinary one; What ifa Man ſhould ſpulzie a ſtoin Horſe; 
from a Thief, and that the Owner finding his own Horſe, ſhould ſeize him in Poſſeſſion of the 
WM $pulzzer 9 As to which in the t Place, It may be juſtly doubted, if even in that Cate, the 
pulzier would not be liable in a Spulzie. But 2do, Such Caſe is nothing to the Purpoſe; 
any Man may ſtop a ſtoln Horfe, in the Hands of a Thief, if he make it appear that the 
Horſe is ſtoln, and detain him for the Uſe of the Owner, and ſuch Detention would be no 
Hpalzie: But that is not the Caſe as to Goods ſeized in a trading Merchant's Hand, and a fair 
Trader too, yea no Matter ſuppoſe it were a Runner of Goods, a Man that hath not a Title to 
fee, can't carry off thoſe Goods, and then defend himſelf upon that Pretence, that they were 
4 liable to Seizure 3 what was that to him that run away with them? 3710, What has that Caſe; 
of Goods found in the Hands of a Thief, to do with Goods found in the Hands of one that 
io bought them in the Way of Trade? Your Lordſhips have even found, That a Runner of Goods 
bad an Action agaiſiſi an Tmbezier. But what State ſhould the Subject be in, if a Man might 

carry off any Gooods, out of the Hands of a Poſſeflor, without ſo much as knowing or enqui- 
ring what Way the Poſſeſſor came by them? and then might afterwards pretend, they were 
foreign Goods that had not paid the Duty; and that the Owner could not have Reſtitution, 
until he proved in a Trial againſt an Officer ſuborn'd to ſeize, that the Duties were paid. This 
may be {aid to be an extraordinary Caſe ; but indeed if ſuch a Thing were allowed, the Caſe 
would ſoon become very ordinary, though the Judgment would be very extraordinary. 

As to the Second Defence, That by the ſaid Act of the 11th of the late King, any Offi 
cer, whether of Exciſe or Cuſtoms, might ſeize any Goods, yea that a Buyer might ſeize from 
the Seller, or a Seller from the Buyer, This was but faintly inſiſted on, becauſe the Suſpend- 
ers Lawyers were ſenſible that the Act could admit of no ſuch Conſtruction, and is no ways 
applicable to the preſent Caſe. Your Lordſhips have the two Clauſes above ſet forth; and 
from both of them it is to be obſerved, that the Seizures therein allowed to be made are only 
in the Caſe of expoſing to Sale, and at the Time ſuch Goods are expoſed to Sale; but at no os 
ae ther Time: So that if a Perſon were poſſeſſed of never ſo many prohibited or run Goods, they 
ene can't be ſeized upon the Clauſes in this Act, whatever they may be upon others. For your 
| off Lordſhips ſee in this Caſe, the Charger was expoſing nothing to Sale: There was no Buyer 
ein and Seller there preſent. And that this is the Meaning, is plain from the Words of the Lawz 
not That if any Perſon offer to expoſe to Sale any fraudulent Goods, the Buyer may ſeize them. 
{ xl Your Lordſhips ſee, the Bayer cannot ſeize them except when they are offered to Sale: He 

cannot ſeize from himſelf. At the ſame time the Buyer can ſeize them, any officer of the 
Cuſtoms or Exciſe may ſeize them; bur ſtill it muſt be at the ſame Time, viz. in the Act of 
expoſing them to Sale. And fo far is the Import of the firſt Clauſe with regard to Goods pro- 

But in the next Place, Your Lordſhips will obſerve the Difference in the Clauſe betwixt 
prohibited Goods and run Goods. Prohibited Goods may be ſeized by-<the Buyer in any Caſe, 
when they are expoſing to Sale; but not run Goods. That indeed had been abſurd : For at 
that rate no Goods ſubject to Duties could ever be expoſed to Sale, but a Buyer might imme- 
iately ſeize them on pretence of their being run. But your Lordſhips will obſerve the Words 
s to run Goods : If a Perſon expoſe Goods to Salb which are probibited, or ſhall by the Party 
br Parties ſo offering or expoſing the ſame to Sale be pretended to have been run, ſuch Goods way 
be ſeized. Whereby it is evident, that run Goods cannot be ſeized, even when they are ex- 
poſed to Sale, unleſs they be expoſed as rum Goods, and be owned by the Party as ſuch ; which 
Clauſe is calculate to prevent the clandeſtine Trade carried on by avowed Smugplers, who ſell 
Goods at a cheaper Rate to private Perſons as Goods that are truly run, and have not paid 
Duties: And even in that Cafe, according to the firſt Clauſe the Seizure can only be from 
the Seller, or Perſon expoſing to Sale, | 


And 
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And hüſt fo, by the Tecond Clauſe, which concerns SEN Goods from the Buyer, the Sell 
Jer or Officer of Cuſtoms or Exciſe, which your Lordſhips ſee muſt ſtill be at the Time of ſele 


ling, may ſeize prohibited or run Goods, Wares or Merchandices whatſoever, ſo, or as ſuch 
bought by any Per ſon or Perſons whatſoever. From which your Lordſhips ſee, that there ih 


even a Difference betwixt a Seizure from the Buyer, and a Seizure from the Seer. Prohibi. 
ted Goods may be ſeized from the Seller at the Time of Sale, if they appear to be prohibited; 
becauſe it is ſuppoſed a Seller cannot ſell prohibited Goods without knowing that they are pro- 
Hibited :. But prohibited Goods cannot be ſeized from the Buyer, except he actually buy or be 
buying them as ſuch. And as to rum Goods, they cannot be ſeized either from Buyer or Sel. | 
ler, upon this Act, by the Buyer or Seller, or Officers of the Cuſtoms or Exciſe, except they 
be bought and ſold as run Goods © Then they may be ſeized, but only at the Time of Sale. 
And here we may obſerve, that the Queſtion is concerning Goods pretended to be run, be. 

cauſe the Suſpenders themſelves ſet forth, and have produced an Inſtrument to prove it, 
© That the Goods were offered back, providing the Charger would ſwear that he verily, belie- 
ce ved they bad paid the Duty. Ergo the Goods were not prohibited, but were ſuch as the Of | 
ficers admitted were /:able to Duties. Eo 3 . 5 
It might alſo be noticed, that where *tis ſaid the G may be ſeized by any Officer of the 
Cuſtoms. or Exciſe, that that muſt be applitando finguia ſingulis; Goods under the Direction 
of the Cuſtoms by Officers of the Cuſtoms, and thoſe under the Direction of the Exciſe by Of. 
ficers of Exciſe. But *tis needleſs to inſiſt upon that, becauſe we are not in the Caſe of that 
Act: The Goods are not ſeized while expoſing to Sale, but lying in a private Houle, to be. 
applied, for any thing known, to the private Uſe of the Buyer, who had bought them in a fair 
ay of Trade, and who was not buying them as run Coeds, nor not then buying them at all. 
But laſtly, What puts an End to the Queſtion upon this Act of Parliament is, that ſuppo- 
ſing the Suſpenders could have ſeized them, tis admitted they did not ſeige them; but carried 
them away without ſeizing, and afterwards ſent for an Officer of the Cuftoms to ſeize them ; 
So that their 4% in carrying them away without pretending to make a Seizure, was a plain 
Riot and Violence. . 8 | nn > = on 
As to the Third Defence, That the Cuſtom-honſe Officer offered them back, if the Charger 
would have ſwore that he has bought them in a fair Way of Trade, and verily believed they had 
paid the Duty, It can ſignify nothing. The Charger had nothing to do with the Cuſtoms | 
houſe Officer, and was not bound to notice what the Suſperiders, who once ſpulzied the Goods, 
did with them: His Action of Reſtitution lay againſt them, and he was bound to take notice 
of no other Perſon. Indeed if the Cuſtom-houſe Officer had ſeized the Goods from him, and 
carried them off in a regular Manner, then the Law impowered the Merchant to make Oath, 
that he had bought them in a fair Way of Trade, and that he verily believed they had paid 


the Duties: And in that Caſe they muſt have been reſtored to the Merchant; though by the 


by not by the Officer of the Cuſtoms, who have no Power to do it, though the Oath may be 


made before him; but they muſt be reſtored by the Commiſſioners of the Cuſtoms. But in 
this Caſe the Charger was not bound to make any Oath ; nor was there Place for it, becauſe | 


the Goods were not ſeized from him by any /awful Authority, but carried off in way of Spulrie. 


It is true, the Juſtices of the Peace did ex ſuperabundanti require the Charger's Oath, That 
be bad bought the Goods in a fair Way of Trade, and was not concerned in any running or Im- 


- gortation of them. But this is more than he was bound to. Tis true, the Suſpenders noticed, 


That he had not ſwore that he verily believed they had paid the Duties. But, as is already ſaid, 
he was not bound to do that in this Caſe, where the Goods were not ſeiged, but ſpulzied: 


And ttis ſcarce poſſible. he could have done it, becauſe he never owned they were Goods im- 


ported; and fo muſt rather have ſwore, that to his Judgment they were Goods manufactured 


violent Oppoſition made. 


ought to be found orderly proceeded. / 


in Great Britain, ſubject to no Duty. „ 
As to the Laſt Defence, That the Goods were to be Iook'd upon as carried away of conſent, 
becauſe the Landlord and Landlady from whoſe Houſe they were carried off, deſired that no Sol- 
diers might be brought into their Houſe, ſince they were to uſe no Violence in oppoſing the carry- 
ing off the Goods, and that the Landlady went along to ſee where they were put, Tis frivolous. 


For Firſt, Neither the Landlord nor Landlady ever pretended the Goods were theirs, though 


they were left in their Houſe. 240, They never conſented to their taking them away, but only 


deſired Soldiers might not be brought in, for fear of rifling their Houſe : And that they would 
not oppoſe by Violence the carrying away the Goods, if the Suſpenders would take upon them 
to do it; This was far from a Conſent ; the Action was no leſs a Spulzie becauſe there was not a 


Upon the whole, It is plain the Goods were carried off without Authority of Law, and 
that as Officers of the Revenue ought to be protected in the Exerciſe of their Duty, they 
ought to feel the Weight of the Law. when they tranſgreſs or go beyond it, and in ſuch Caſes 
even deſerve Puniſhment : But ſure it will never be allowed, that they ſhall carry off Goods 
at their own hand, without Order of Law, afterwards trump up a Seizure by another Perſon, 
in order to palliate their Abuſes, and faye;them from Reſtitution ;- and therefore the Letters 
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